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SUMMARY

New documentary evidence in this proceeding leads to the conclusion that Liberty
Cable Co., Inc. ("Liberty") misrepresented facts and lacked candor toward the Commission
during discovery about when Liberty first learned that it had been operating OFS facilities
without the Commission’s authorization.

A memorandum, dated February 24, 1995, prepared by Liberty’s counsel and
produced June 27, 1996 by Liberty ("the Lehmkuhl Memorandum™) is an inventory of all
Liberty’s licenses and all Liberty’s pending OFS license applications. The Lehmkuhl
Memorandum raises serious questions about the veracity of the sworn testimony in this
proceeding of Liberty’s president and of its then director of engineering. Peter Price,
Liberty’s President, and Behrooz Nourain, Liberty’s former Director of Engineering, gave
sworn deposition testimony in May 1995 that they had no knowledge of Liberty’s
unauthorized operations until May 5, 1995 and April 20. 1995. respectively. The Lehmkuhl
Memorandum was addressed to both Messrs. Price and Nourain. The Lehmkuhl
Memorandum and other information in Messrs. Price and Nourain’s possession in late
February 1995 lead to the conclusion that Messr<. Price and Nourain knew about certain of
Liberty’s unauthorized operations when they received the Lehmkuhl Memorandum, much
earlier than they represented in their respective depositions.

Time Warner Cable of New York City and Paragon Cable Manhattan ("TWCNYC")
together with Cablevision of New York City Phase I ("Cablevision") therefore move,
pursuant to FCC Rule 1.229(b)(3) to enlarge the issues designated for hearing in the above-
captioned proceeding to determine whether Liberty Cable Co . Inc. ("Liberty") should be

disqualified from holding FCC licenses because Peter Price, Liberty’s President, and



i
Behrooz Nourain, Liberty’s Director of Engineering. have made material misstatements and

misrepresentations to the Commission under oath in this proceeding.
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New York, New York

To:  Administrative Law Judge Richard .. Sippel

JOINT MOTION TO ENLARGE ISSUES

Time Warner Cable of New York City and Paragon Cable Manhattan ("TWCNYC"),
as well as Cablevision of New York City - Phase 1 ("Cablevision"). by their counsel and
pursuant to Section 1.229(b)(3) of the FCC rules, herein move to enlarge the issues
designated for hearing in the above-captioned proceeding to determine whether Liberty Cable
Co., Inc. ("Liberty") should be disqualified from holding FCC licenses because Peter Price,
Liberty’s President, and Behrooz Nourain, Liberty < former Director of Engineering, have
made material misstatements and misrepresentations to the Commission under oath in this

proceeding. This Motion is the result of Liberty’s belated production, under specific order
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of the Presiding Judge, of a document that contradicts the sworn deposition testimony of
Messrs. Price and Nourain.

While these two persons repeated Liberty’s previously-made claim that the company
was "unaware” that its pending OFS path applications had not been granted at the time it
activated the paths identified in Appendix A to the Hearing Designation Order, a document
produced by Liberty after these witnesses were deposed directly contradicts these assertions.
In fact, Liberty’s FCC counsel advised Messrs. Price and Nourain that applications for 13 of
the paths listed on Appendix A were "pending."” without STAs or STA requests, just weeks
after Liberty had activated some of these 13 paths. and within weeks of when it would
activate the other paths.

A memorandum, dated February 24, 1995. prepared by Liberty’s FCC counsel and
produced June 27, 1996 by Liberty ("the Lehmkuh! Memorandum") is an inventory of all
Liberty’s licenses and all Liberty’s pending OFS license applications. The Lehmkuhl
Memorandum raises serious questions about the veracity of the sworn testimony in this
proceeding of Liberty’s president and of its then director of engineering.! Peter Price,
Liberty’s President, testified under oath on May 28 1996 that he knew of Liberty’s illegal

operation of microwave paths only after Mayv 5. 1995 when TWCNYC filed its Reply to

'Within the scope of the issues already designated in this proceeding, the Lehmkuhl
Memorandum also raises serious questions about the truthfulness of Liberty’s representations
to the Commission about the facts and circumstances surrounding Liberty’s activation of
unlicensed microwave facilities. These representations were made in written submissions to
the Commission in May and June 1995 by Mr. Price and by Howard Barr, a partner at the
same law firm as Mr. Lehmkuhl and identified on the face of the Lehmkuhl Memorandum as
having received a copy. By a separate Motion. TWCNYC will seek leave from the
Presiding Judge to depose Mr. Barr about these matters. Such discovery is independent of
this Motion. and should be allowed to proceed without delay
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Liberty’s Opposition to Petition to Deny.? Similarlv. Behrooz Nourain, Liberty’s then
Director of Engineering, testified on May 29. 1996 that he had no knowledge of Liberty’s
illegal operation of OFS facilities prior to late April 1995.°

The Lehmkuhl Memorandum, addressed to Messrs. Price and Nourain, makes two
critical points - (1) that as of February 24, 1995 Liberty had not been granted applications
for any of the 13 sites that are listed in the Lehmkuh! Memorandum and in the Commission’s
Hearing Designation Order as being activated without authorization.* and (2) that Liberty
was not operating under any STAs as of the date of the l.ehmkuhl Memorandum, and indeed,
had not even filed any STA requests for the 13 sites as of the date of the Lehmkuhl
Memorandum .’

Documentary evidence strongly suggests that both Messrs. Price and Nourain knew
that Liberty had activated microwave paths to the sites listed in the Lehmkuhl Memorandum,
including paths to sites for which applications were "pending " Mr. Price received weekly
"Operations Reports” that listed the addresses at which Liberty was currently providing

service, as well as those for which service was being installed or planned for installation;’

?Price Dep., p. 208, lines 2-7, 12-17; Ex. 1 to Beckner Decl.

*Nourain Dep., p. 76. lines 18-22. p. 77. lines 1-6: p. 97. lines 19-22, p. 98, lines 6-8;
Ex. 2 to Beckner Decl.

“See infra notes 21- 33.

Lehmkuhl Mem. at FCC/CP 016139; Ex. 3 to Beckner Decl. App. A to Hearing
Designation Order, adopted Mar. 4, 1996 ("HDO":

®Price Dep. at p. 64-66, lines 4-6; Ex 1 to Beckner Decl.
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and Mr. Nourain himself activated the microwave paths = Since they knew, on a regularly
updated basis, the addresses to which Liberty had commenced service, and since they were
told by the Lehmkuhl Memorandum that Liberty’s applications for the microwave paths
required to provide service to these locations were "pending,” serious questions exist about
whether these Liberty officials made misrepresentations and material omissions of fact to the
Commission when they testified they had no knowledge of Liberty’s unlicensed activities
until TWCNYC raised the issue at the FCC.

ARGUMENT

A. Both Mr. Price And Mr. Nourain Testified As To Their Ignorance Of Any
Unlicensed Operations Until They Learned Of TWCNYC’s Allegations.

Liberty admits that it illegally activated microwave pathways to 19 different sites in
1994 and 1995. Liberty contends it did not know it had been operating any microwave paths
illegally until, at the earliest. late April 1995 * Liberty claims that it unlawfully commenced
service as the result of a "breakdown in communications between its administrative offices
and its engineering offices . = . " Liberty explains that following submission of
applications to the Commission, Behrooz Nourain, Liberty’s then Director of Engineering,
"perhaps inadvisably. assumed grant of the STA requests, which in his expertence has always

been granted within a matter of days of filing """

"Surreply of Liberty Cable Co. ("Liberty’s Surreply"), May 17. 1995 at 3.
SLiberty’s Surreply at 3
Id. at 2.

1d. at 3.
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On May 28, 1996, Liberty President Peter O, Price gave his sworn deposition in this
proceeding under oath, pursuant to the order of the Presiding Judge. In his deposition, Mr.
Price unequivocally states that he had no knowledge that Liberty was providing unauthorized
service prior to the time he learned of TWCNYC’s May 5, 1995 Reply to Liberty’s
Opposition to Petition to Deny. Mr. Price answered the deposition questions as follows:

Q: I think we established through your testimony that you became aware of the
fact that Liberty was providing unauthorized service as a result of the May 5th
filing by Time Warner with the FCC

A: Yes. . ..

Q: The question is, to your personal knowledge, did you, yourself - meaning
Peter Price, not necessarily Liberty Cable as an entity - have any knowledge

prior to hearing or learning of the allegations in Time Warner’s pleading?

A: No, I did not. Absolutely no, I did not.'

ni2

Mr. Price also testified that he received lL.iberty’s weekly "Operations Reports.
The weekly Operations Reports listed all buildings to which Liberty was providing
service," and would have included, at appropriate times (including prior to activation), the

19 addresses to which Liberty illegally operated OFS microwave pathways.'* Mr. Price

"Price Dep., p. 208. lines 2-7, 12-17 (emphasis added); see also Price Dep., pp. 182 -
185, Ex. 1 to Beckner Decl

Id. at p. 65, lines 4-6; Ex. 1 to Beckner Decl

PId. at p. 68, lines 1-6, Ex. 1 to Beckner Decl ; see Nourain Dep. at p. 63, lines 5-9.
Ex. 2 to Beckner Decl.; Ontiveros Dep.. pp 82-99. Ex. 4 to Beckner Decl.

“TWCNYC is unable to supply Operations Reports from February 1995, because
Liberty, apparently pursuant to an oral agreement with Bureau Counsel, produced only a
sampling of such reports in response to the Bureau's discovery requests. TWCNYC also
notes that Liberty failed to produce the Lehmkuhl Memorandum until well past the time of
the depositions of Messrs. Price and Nourain. Consequently, the parties were unable to
explore the import of the Memorandum with key witnesses. TWOCNYC has attached, as an
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thus must have been aware that Liberty was providing service to those sites. As set forth
above, however, Mr. Price testified that he did not know that Liberty had activated the
pathways illegally until after May 5. 1995.

Behrooz Nourain. Liberty’s Director of Engineering," activated microwave paths on
Liberty’s behalf.'® He also signed the applications for OFS authorization which Liberty
submitted to the Commission.'” Mr. Nourain gave his sworn deposition on May 29, 1996:

Q: Did there come a time where you learned that Liberty had been operating
certain facilities without FCC authorization?

Yes.
And at what point did you learn this”
About April 20. end of April 95

How did you come to learn about this knowledge?

> e r o @

If I remember, some of the information from Time Warner of some of these
buildings without authorization

%k ks

Q: Sitting here today, are you aware of any instances where facilities went into
operation and there was not even an application on file? ...

example, one of the Operations Reports provided as part of Exhibit 7 to the Declaration of
Anthony Ontiveros. See Ex. 4 to Beckner Decl

Declaration of Behrooz Nourain in Support of Liberty’s Surreply, May 17, 1995. Mr.
Nourain no longer occupies the position as director

'*Liberty’s Surreply at 3
"Nourain Dep. pp. 42-45

"®Id. at p. 76, lines 18-22. p. 77, lines 1-6
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A: .. . At no instances did I turn any system on without realizing that I was not
authorized to turn the system on

On June 26, 1996. approximately one month later, the Presiding Judge ordered
Liberty to produce certain documents. Among the documents is a memorandum from
Liberty’s legal counsel to Messrs. Price and Nourain This Memorandum, dated February
24. 1995, from Michael Lehmkuhl, of Pepper & Corazzini lists. inter alia, the application
status of microwave paths to 13 of the 19 receive addresses the Commission later identified
in the Hearing Designation Order as being operated without authorization. The Lehmkuhl
Memorandum states that the applications for each of the 13 addresses are "pending” (i.e.. not

granted), and sets forth the relevant information as follows:™

Path Name Status
16 West 16th St. p-
Resident Hall, NYU Campus p--
Greenburg Hall, NYU Campus P
6 East 44th Street p-
25 West 54th Street P

¥Id., p. 97, lines 19-22. p. 98, lines 6-8

“The Memorandum designates pending applications with a "P" and granted applications
with a "G." Each of the following sites also appear in Appendix A to the Commission’s
HDO.

2 ehmkuhl Mem. at FCC/CP 016146; Ex. 3 to Beckner Decl.
214, at FCC/CP 016147

2Id.

1d. at FCC/CP 016148,

*Id. at FCC/CP 016151
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30 Waterside p
114 East 72d Street |
524 East 72d Street p*
433 East 56th Street P+
639 West End Avenue p¥
35 West End Avenue p
441 East 92d Street p¥
567 Fifth Avenue p*

Liberty, through Mr. Nourain, had already activated paths to nine of the 13 sites at

the time Mr. Nourain and Mr. Price received the [.ehmkuhl Memorandum in February

1995.3* By mid-April 1995. only a few weeks after receiving the Lehmkuhl Memorandum,

Mr. Nourain had activated pathways to four additional sites, still without having received

authorization from the Commission, and without I.ibertv having filed STA requests for any

of the sites.”> The conclusion is therefore inescapable that Liberty activated several

facilities knowing that it was not licensed to do so and that, months before it was compelled

26[d .
7Id.
204
21d.
oId.
3.
2.

$1d.
Avenue.

at FCC/CP 016152

at FCC/CP 016158.

at FCC/CP 016162.

at FCC/CP 016162. In some documents, 567 Fifth Avenue is listed as 767 Fifth
The 567 Fifth Avenue address appears to be the correct one.

#See HDO, App. A

HDO, App. A.
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to admit the fact to the Commission, Liberty also knew that it had activated many other OFS
facilities without a license.

Moreover, it also appears that Liberty activated at least one, and possibly three, new
transmitter facilities without Commission authorization - a fact which makes Messrs. Price
and Nourain’s testimony even less plausible. Applications for transmitters located at 30
Waterside, 335 Madison. and 567 Fifth Avenue’ had not been granted as of the date of the
Lehmkuhl Memorandum and were still pending when Liberty activated each of the
transmitters.>” These unlicensed transmitters were, in turn, used to operate unlicensed
paths. The site at 30 Waterside, for example. served 16 W. 16th Street,” and Liberty filed
its application to transmit from 30 Waterside to 16 W. 16th Street on February 21, 1995."
Liberty commenced service to 16 W. 16th Street on March 28. 1995 “° At that time,
Liberty had no authority to operate either the 30 Waterside transmitter or the pathway from
30 Waterside to 16 W. 16th Street. The 567 Fifth Avenue transmitter and 335 Madison
transmitter similarly were new transmitters with no authorization - STA or otherwise - to
transmit to any receive sites. Nonetheless. they served pathways that Liberty activated
without authorization. Messrs. Price and Nourain’s claims of ignorance are therefore even

less plausible, since they knew from page two of the Lehmkuhl Memorandum that Liberty

*%In some documents, 567 Fifth Avenue is listed as 767 Fifth Avenue. The 567 Fifth
Avenue address appears to be the correct address

“Lehmkuhl Mem. at FCC/CP 016140: Ex 3 to Beckner Decl.
*®1d. at FCC/CP 016146
¥See HDO. App. A

“HDO. App. A.
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had no authority to transmit from these three sites at all *' Liberty has never even
attempted to identify or explain this discrepency. 1.e., that it was operating not only
unauthorized pathways. but completely unauthorized transmitters as well.

B. The Requested Issue Is Appropriate To This Case And Is Justified By The Available
Evidence.

Commission Rule 1.229 permits enlargement of issues based upon the requisite
showing under a two-step analysis.** Initially. the Commission looks to whether "a grant of
the application would be prima facie inconsistent with [the public interest, convenience, and
necessity]."* In so doing. the "Commission must proceed on the assumption that the
specific facts set forth [in the petition] are true "* Once this initial standard is met, the

Commission looks to "the application, the pleadings filed. or other matters which it may

“The second page of the Lehmkuhl Memorandum makes clear that Liberty had no
authority - STA or otherwise - to operate these three transmitters. Id. at FCC/CP 016140.
Next to each of the pending applications, under the column labeled "STA?", appears an
unequivocal "No." Id.

“Rule 1.229 provides:

(a) A motion to enlarge . . . may be filed by any party to a hearing. . . .
(b)(3) . . . Motions for modifications of issues which are based on newly discovered
facts shall be filed within 15 days after such facts are discovered by the moving party.

In this case, TWCNYC discovered new facts contained in the Lehmkuhl Memorandum on
June 27, 1996, the day upon which TWCNYC received the document from Liberty.
Consequently, July 12. 1996 is the appropriate filing date for TWCNYC.

BAstroline Com. Co. Ltd. Partnership v. FCC. 857 F.2d 1556, 1561 (D.C. Cir. 1988).
quoting 47 U.S.C. § 309(d)(1) (parenthetical in original).

“Id., quoting Citizens for Jazz on WRVR v _FCC. 775 F.2d 392, 397 (D.C. Cir. 1985)
(parenthetical in original)
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officially notice" to determine if a "substantial and material question of fact” exists.” If a
substantial and material question of fact has been raised. the Commission should conduct a
hearing on the issue.*®

As set forth more fully below, the Lehmkuhl Memorandum raises substantial and
material questions of fact as to whether Mr. Price. Liberty’s president. and Behrooz
Nourain, Liberty’s then director of engineering. misrepresented facts and lacked candor
toward the Commission. The Commission has recognized that:

In view of the fundamental importance of licensee truthfulness, the fact of a

concealment or misstatement may have more significance that the actual fact

concealed, FCC v. WOKO, 329 U.S. 223, 227 (1946), and we have explicitly

refused to renounce our authority to consider even the most insignificant
misrepresentation as disqualifying.*’

Stated otherwise, the Commission views an applicant’s misrepresentation and lack of
candor as a serious breach of trust.** An applicant has a duty "to be forthcoming as to all

facts and information relevant to a matter before the FCC, whether or not such information

47 U.S.C. § 309.
%857 F.2d at 1561.

#San Joaquin Television Improvement Corp., 2 FCC Red 7004, 7005 (1987).

“Swan Creek Communications v. FCC, 39 F 3d 1217, 1221-22 (D.C. Cir. 1994). As
the Commission has stated:

Misrepresentations and lack of candor can indeed be distinguished in their
manifestations: the former involves faise statements of fact, while the latter involves
concealment, evasion, and other failures to be fully informative. But both
misrepresentation and lack of candor represent deceit: they differ only in form.

KQED, Inc., 1988 FCC LEXIS 2646. *34 (Rev Bd. 1988), aff’d, 5 FCC Rcd 1784 (1990).
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is particularly elicited."* "’[T]ruthfulness and full candor are as much expected in
discovery as they are with respect to submissions to the Commission itself.”"
Accordingly, the Commission "is not expected to play procedural games with those who

come before it in order to ascertain the truth "' For example, in Weyburn Broadcasting

Ltd. Partnership v. F.C.C..** the Commission was required to designate a misrepresentation

issue for hearing because. at least in part, the testimony of the applicant’s key witnesses
conflicted with the documentary evidence ™

As demonstrated helow, in light of Liberty’'s recent document production, substantial
and material questions of fact exist regarding whether Messrs. Price and Nourain made
knowing and willful misrepresentations and lacked candor toward the Commission. The
evidence suggests that these witnesses knew upon receipt of the Lehmkuhl Memorandum that
Liberty was operating certain microwave paths illegallv because service had already started
to addresses listed as "pending” as opposed to "granted” applications. Moreover, Liberty

commenced service to several more addresses a few weeks after the Lehmkuhl Memorandum

4939 F.3d at 1222, quoting Silver Star Communications, -- Albany. Inc., 3 FCC Rcd
6342, 6349 (Rev. Bd. 1988).

Kate F. Thomas, 8 FCC Rcd 7630 (Rev Bd. 1993), quoting Edwin A. Bernstein, 6
FCC Rcd 6841, 6844 n.6 (1991).

!Garden State Broadcasting v. FCC, 996 F.2d 386, 393 (D.C. Cir. 1993), quoting RKO
General, Inc. v. FCC, 670 F.2d 215, 229 (D.C Cir 1981). cert. denied, 457 U.S. 1119
(1982). 469 U.S. 1017 (1984).

%2984 F.2d 1220 (D.C Cir. 1993).

>3See also Folkways Broadcasting Co., Inc.. 33 FCC 2d 813, 816 (Rev. Bd. 1972)
(granting motion to enlarge where evidence indicated that applicant had known of certain tape
recordings about which it had formerly claimed ignorance).
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identified them as the subject of "pending." not "granted " applications. Liberty has never,
in any of its submissions. even mentioned the existence of the Lehmkuhl Memorandum that
contradicts its president’s and its chief engineer’s testimony and impeaches its corporate
claims of ignorance of the fact of its unlicensed operations. Consequently, TWCNYC’s
Motion to Enlarge Issues satisfies the initial showing that a grant of the applications would be
prima facie inconsistent with the public interest. convenience and necessity, and, in
conjunction with the record as a whole. demonstrates that a substantial and material question
€XIStS.

C. There Is Evidence That Mr. Price’s and Mr. Nourain’s Testimony Is False.

Mr. Price’s sworn deposition testimony and sworn Declaration of May 17, 1995 are
not credible. First, the l.ehmkuhl Memorandum, addressed to Mr. Price, clearly states two
critical facts -- (1) that as of February 24. 1995. applications had not been granted for anv of
the 13 paths,* and (2) that Liberty was not operating under any STAs,” and indeed, had
not even filed STA requests for any of the 13 paths that were the subject of pending
applications. Second, when he received the Lehmkuhl Memorandum, Mr. Price must have
known from the weekly Operations Reports (that he personally reviewed and discussed with
his senior staff every Thursday)* that Liberty without a license, had activated most of the
pathways identified as the subject of pending applications. Indeed. Mr. Price testified that

one of the purposes of the operations reports was te coordinate licensing activity:

54See supra notes 21-33
5L ehmkuhl Mem. at FCC/CP 016139-40: Ex. 3 to Beckner Decl.

%See Price Dep., pp 64-65, 260-61: Ex | to Beckner Decl.
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Q: Now, can you tell me the use that was made of these technical operations
reports at the staff meeting.

A: The use was to coordinate the marketing with the installation procedure and to
ccoordinate any licensing that was required in order to more from contract to
installation.””

Liberty had already activated -- in December 1994, January 1995 and February 1995

-- nine of the unauthorized sites listed in the LLehmkuhl Memorandum at the time the
Lehmkuhl Memorandum was issued.”® In fact. Liberty commenced service to one of the
sites on February 6, 1995 - less than three weeks prior to the date of the Lehmkuhl
Memorandum -- and another on February 14. 1995 -- only ten days prior to the date of the
Lehmkuhl Memorandum.™ These two paths -- if not the remaining seven -- should have
been fresh in Mr. Price’s mind at the time he received the Lehmkuhl Memorandum.
Moreover, as the Lehmkuhl Memorandum makes clear. applications for these two paths, as
well as for the other seven. were still pending on February 24, 1995, Therefore, at the time
he received the Lehmkuhl Memorandum. Mr Price should have known that Liberty was
operating at least two -- and as many as nine -- paths illegally Moreover, in March and
April 1995, Liberty activated paths to four more addresses, also listed in the Lehmkuhl
Memorandum as the subject of pending applications ® These paths obviously were

activated with knowledge by both Mr. Price and Mr Nourain that no FCC license had been

granted authorizing such activation.

“Price Dep., p. 66; Ex 1 to Beckner Decl
*HDO, App. A.
S1d.

601_(1.
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It is highly unlikely that Mr. Price simply made a mistake. The Lehmkuhl
Memorandum is easily understood. It sets forth tables which include. among other items, the
address to be served by the path and the status of each application. The Lehmkuhl
Memorandum, on page one. clearly explains that a "P" in the status column means that an
application is pending. A "G" means that an application has been granted. Each of the 13
path names at issue here have a capital "P" in the "status” column.®' It is thus
inconceivable that Mr. Price could not have known that Liberty was providing unauthorized
service along several microwave paths before TWCNY(C made such allegations.

This evidence also contradicts the testimony of Mr. Nourain, Director of Engineering.
Mr. Nourain asserts that he had no knowledge prior to the end of April 1995 that he had
activated microwave paths without FCC authorization ** The Lehmkuhl Memorandum,
addressed to Mr. Nourain. as well as Mr. Price. makes this testimony completely
implausible. First, Mr. Nourain himself activated l.iberty’s microwave paths. Next, the
Lehmkuhl Memorandum was addressed to Mr. Nourain, just as it was addressed to Mr.
Price. Third, Mr. Nourain had already activated several paths without authorization when he
received the Lehmkuhl Memorandum.® and the Lehmkuhl Memorandum lists nine of those
sites for which Liberty’s applications were still "pending,” not "granted."*® Further,

contrary to his sworn deposition testimony and his sworn Declaration of May 17. 1995, Mr.

®'See supra notes 21 - 33
%Nourain Dep., p. 97. lines 19-22: p. 98. lines 6-8: Ex. 2 to Beckner Decl.
%See Liberty’s Surreply at 3; Nourain Declaration in Support of Surreply.

%See supra notes 21 - 33
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Nourain could not have assumed that Liberty was operating under STAs, especially as to
those nine sites as to which Liberty had already filed applications as of February 24,
1995.% On the first page of the Lehmkuhl Memorandum, Mr. Lehmkuhl writes that
"Liberty is no longer operating under any STAs." nor had Liberty even filed any STAs for
the 13 sites as of February 24. 1995.% Moreover. because it appears that Liberty had no
authority to operate three of the transmitters that served some of the sites, Mr. Nourain’s
testimony becomes even more implausible. Consequently. Mr. Nourain’s testimony. like
Mr. Price’s testimony, is inconsistent with the documentary evidence and raises grave
questions about Mr. Nourain’s candor toward the Commission in this proceeding, and,
ultimately, raises questions as to whether Liberty should be disqualified from holding OFS
licenses.
ISSUES REQUESTED

In light of the foregoing, TWCNYC and Cablevision respectfully request that the
following additional issues be designated in this proceeding:

(1) To determine whether Liberty. and in particular. Peter Price and Behrooz
Nourain, have made any misrepresentations or omissions, and/or violated the duty of candor

in their sworn testimony in this proceeding.

%Liberty’s Surreply of May 17, 1996, supported by Mr. Nourain’s Declaration, alleges
that Mr. Nourain had "assumed [a] grant of the STA requests, which in his experience had
always been granted within a matter of days of filing . " Liberty’s Surreply at 3
(emphasis added).

%Id. (emphasis added)
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(2) To determine. in light of the evidence adduced on issue (1), above, whether

Liberty is basically qualified to hold and obtain OFS licenses and what additional sanctions

and remedies would be appropriate, including the revocation of other existing authorizations.

, i
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